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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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ATTORNEY di sci pl i nar y pr oceedi ng.    Attorney publicly 

reprimanded with conditions.  

 

¶1 PER CURI AM.    We r evi ew t he f i ndi ngs of  f act ,  

concl usi ons of  l aw,  and r ecommendat i ons of  Ref er ee Chr i st i ne 

Har r i s Tayl or  concl udi ng t hat  At t or ney Ni kol a P.  Kost i ch engaged 

i n unpr of essi onal  conduct  i n v i ol at i on of  t he r ul es of  

pr of essi onal  conduct .   The r ef er ee r ecommended a publ i c 

r epr i mand and i mposi t i on of  cost s,  whi ch t ot al  $9, 760. 46 as of  
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Mar ch 10,  2010.   No appeal  has been f i l ed i n t hi s mat t er .   See 

SCR 22. 17( 2) . 1 

¶2 We appr ove t he r ef er ee' s f i ndi ngs and concl usi ons.   We 

consi der  a publ i c r epr i mand bar el y adequat e f or  t he egr egi ous 

conf l i c t  of  i nt er est  and t her ef or e al so i mpose t he addi t i onal  

condi t i ons as set  f or t h her ei n.   We al so or der  At t or ney Kost i ch 

t o pay t he cost s of  t hi s pr oceedi ng.  

¶3 Nikola P. Kostich was admitted to the practice of law in Wisconsin in 1970.  

Attorney Kostich, who practices in Milwaukee, has previously received two court-ordered public 

reprimands.  In 1986 he was reprimanded on the basis of a criminal conviction for failure to file 

a tax return.  See In re Disciplinary Proceedings Against Kostich, 132 Wis. 2d 227, 391 

N.W.2d 208 (1986).  In 2005 Attorney Kostich was reprimanded for violations of SCR 20:1.3 

(failing to determine if a client had grounds for an appeal for over 30 months after he was 

retained to do so), SCR 20:1.4(a) (failing to respond to the client's letters and telephone calls), 

SCR 20:1.4(b) (failing to inform the client that he had no legal grounds for an appeal), 

SCR 20:1.16(d) (failing to refund an advance payment of fees upon termination), another 

violation of SCR 20:1.16(d) (failing to provide a client's file), and SCR 22.03(6) (failing to 

cooperate with OLR's investigation regarding two matters).  See In re Disciplinary Proceedings 

Against Kostich, 2005 WI 90, 282 Wis. 2d 206, 700 N.W.2d 763.  

                                                 
1 SCR 22. 17( 2)  st at es:  

I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  
shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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¶4 On Febr uar y 4,  2009,  t he Of f i ce of  Lawyer  Regul at i on 

( OLR)  f i l ed a compl ai nt  agai nst  At t or ney Kost i ch al l egi ng one 

count  of  pr of essi onal  mi sconduct  r el at ed t o At t or ney Kost i ch' s 

deci s i on t o handl e a cr i mi nal  case i n whi ch he had a conf l i c t  of  

i nt er est .   The r ef er ee conduct ed an evi dent i ar y hear i ng on 

December  15,  2009,  and f i l ed her  r epor t  on Febr uar y 11,  2010.   

No appeal  was pur sued.  

¶5 The f act s gi v i ng r i se t o t hi s di sci pl i nar y mat t er  ar e 

as f ol l ows.   I n 1965,  when G. K.  was 13 year s ol d and i n ei ght h 

gr ade at  St .  Pat r i ck ' s School  i n Mi l waukee,  Wi sconsi n,  he was 

r epeat edl y sexual l y mol est ed by Si st er  Nor ma Gi anni ni  

( " Gi anni ni " ) ,  a Cat hol i c nun who was hi s t eacher ,  t he pr i nci pal  

of  t he school ,  and a f r i end of  t he f ami l y.   

¶6 I n l at e 1996 or  ear l y 1997 G. K.  met  wi t h At t or ney 

Kost i ch t o expl or e t he possi bi l i t y  of  br i ngi ng a c i v i l  act i on 

agai nst  Gi anni ni .   G. K.  shar ed hi ghl y conf i dent i al  i nf or mat i on 

wi t h At t or ney Kost i ch i ncl udi ng speci f i c  i nf or mat i on r egar di ng 

t he sexual  assaul t s.   At t or ney Kost i ch expl ai ned t hat  t her e 

mi ght  be a st at ut e of  l i mi t at i ons i ssue and st at ed he woul d 

r esear ch t hat  i ssue and get  back t o G. K.   The par t i es di scussed 

at t or ney f ees but  no r et ai ner  agr eement  was si gned.   G. K.  al so 

aut hor i zed At t or ney Kost i ch t o obt ai n medi cal  r ecor ds f r om 

G. K. ' s t her api st .   Af t er  t he i ni t i al  meet i ng At t or ney Kost i ch 

sought  addi t i onal  det ai l s about  t he abuse and obt ai ned G. K. ' s 

t her apy r ecor ds.   I n August  1997,  af t er  a second meet i ng wi t h 

G. K. ,  At t or ney Kost i ch advi sed G. K.  t hat  he woul d not  t ake t he 
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case because he bel i eved t he st at ut e of  l i mi t at i ons pr ecl uded a 

c i v i l  sui t .   

¶7 I n 2006,  af t er  l ear ni ng t hat  Gi anni ni ' s  depar t ur e f r om 

t he st at e of  Wi sconsi n i n 1969- 1970 meant  a cr i mi nal  char ge 

mi ght  st i l l  be v i abl e,  G. K.  cont act ed t he pol i ce r egar di ng t he 

sexual  assaul t s.   I n December  2006 Gi anni ni  was char ged wi t h t wo 

count s of  i ndecent  behavi or  wi t h a chi l d,  a Cl ass C f el ony,  i n 

Wi sconsi n.   St at e v.  Nor ma Gi anni ni ,  Mi l waukee Count y Case No.  

06CF443.   The cr i mi nal  char ges concer ned t he sexual  assaul t s 

upon G. K.  and one ot her  st udent  at  St .  Pat r i ck ' s School .    

¶8 On Januar y 9,  2007,  At t or ney Kost i ch appear ed as 

at t or ney of  r ecor d on behal f  of  Gi anni ni  al ong wi t h anot her  

at t or ney f r om Chi cago.   Gi anni ni  ent er ed a not  gui l t y pl ea and 

t he mat t er  was schedul ed f or  t r i al .   

¶9 When G. K.  l ear ned t hat  At t or ney Kost i ch was 

r epr esent i ng Gi anni ni ,  he cont act ed At t or ney Kost i ch and 

obj ect ed t o t he r epr esent at i on on t he basi s of  what  he bel i eved 

t o be At t or ney Kost i ch' s pr i or  r epr esent at i on of  hi m on t he same 

mat t er .   At t or ney Kost i ch deni ed t hat  he had any conf l i c t  of  

i nt er est  i n r epr esent i ng Gi anni ni  and r ef used t o t er mi nat e hi s  

r epr esent at i on of  Gi anni ni .   

¶10 G. K.  f i l ed a gr i evance agai nst  At t or ney Kost i ch wi t h 

t he OLR.   At t or ney Kost i ch r esponded t o t he gr i evance i n a 

l et t er  dat ed Mar ch 9,  2007,  denyi ng t hat  he had ever  r epr esent ed 

G. K.  or  t hat  t her e was any conf l i c t .   He cont i nued t o r epr esent  

Gi anni ni .   Gi anni ni  subsequent l y ent er ed no cont est  pl eas t o 

bot h char ges.    
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¶11 The r ef er ee made a number  of  f act ual  f i ndi ngs,  

ul t i mat el y f i ndi ng t hat  At t or ney Kost i ch di d r epr esent  G. K.  and 

concl udi ng t her e was a c l ear  conf l i c t  of  i nt er est  wi t h r espect  

t o At t or ney Kost i ch' s r epr esent at i on of  Gi anni ni .   These 

f i ndi ngs  i ncl uded t he f act  t hat  At t or ney Kost i ch knew t hat  G. K.  

——i dent i f i ed as a v i ct i m by Gi anni ni  and i n t he cr i mi nal  

compl ai nt ——was t he same i ndi v i dual  At t or ney Kost i ch met  wi t h t o 

di scuss a possi bl e c i v i l  case agai nst  Gi anni ni .   At t or ney 

Kost i ch had r ecei ved G. K. ' s t her apy r ecor ds bot h when i ni t i al l y  

i nvest i gat i ng t he mat t er  and t hen l at er  as par t  of  t he di scover y 

mat er i al s obt ai ned f r om t he di st r i ct  at t or ney i n t he Gi anni ni  

cr i mi nal  mat t er .   The pol i ce r epor t s det ai l i ng t he Gi anni ni  

abuse i nvest i gat i on al so i ndi cat ed t hat  G. K.  r ef er r ed t o 

At t or ney Kost i ch as hi s at t or ney.    

¶12 At t or ney Kost i ch t est i f i ed t hat  he r evi ewed t he 

supr eme cour t  r ul es r egar di ng conf l i c t s of  i nt er est  and 

det er mi ned t her e was no conf l i c t .   He di d not  consi der  i t  

necessar y t o obt ai n wr i t t en per mi ssi on f r om G. K.  t o r epr esent  

Gi anni ni .   The r ef er ee obser ved t hat  At t or ney Kost i ch bel i eved 

he met  wi t h G. K.  out  of  pr of essi onal  cour t esy and t hat  was i t .   

He di d,  however ,  acknowl edge t hat  he consi der ed r et ai ni ng 

anot her  at t or ney i f  i t  became necessar y t o cr oss- exami ne G. K.  i n 

t he Gi anni ni  cr i mi nal  pr oceedi ng.  

¶13 A r ef er ee' s f i ndi ngs of  f act  wi l l  be af f i r med unl ess 

c l ear l y er r oneous.   Concl usi ons of  l aw ar e r evi ewed de novo.   

See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Kal al ,  2002 WI  45,  

¶23,  252 Wi s.  2d 261,  643 N. W. 2d 466.    
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¶14 The r equi r ement s of  SCR 20: 1. 9 per t ai n t o s i t uat i ons 

i nvol v i ng a conf l i c t  of  i nt er est  wi t h a f or mer  c l i ent .  

SCR 20: 1. 9( a)  pr ovi des:  

A l awyer  who has f or mer l y r epr esent ed a c l i ent  i n 
a mat t er  shal l  not  t her eaf t er  r epr esent  anot her  per son 
i n t he same or  a subst ant i al l y  r el at ed mat t er  i n whi ch 
t hat  per son' s i nt er est s ar e mat er i al l y  adver se t o t he 
i nt er est s of  t he f or mer  c l i ent  unl ess t he f or mer  
c l i ent  gi ves i nf or med consent ,  conf i r med i n a wr i t i ng 
s i gned by t he c l i ent .   

¶15 At t or ney Kost i ch cont ended t hat  he di d not  r epr esent  

G. K.   At t or ney Kost i ch not ed t hat  no r et ai ner  agr eement  was 

si gned,  no aut hor i zat i ons wer e si gned at  hi s of f i ce,  no f i l e was 

cr eat ed on behal f  of  G. K. ,  and no not es wer e t aken dur i ng t he 

i ni t i al  meet i ng wi t h G. K.    

¶16 Whet her  an at t or ney- cl i ent  r el at i onshi p i s cr eat ed 

depends upon t he i nt ent  of  t he par t i es and i s a quest i on of  

f act .   See,  e. g. ,  Mar t en Tr anspor t ,  Lt d.  v.  Har t f or d Speci al t y 

Co. ,  194 Wi s.  2d 1,  14,  533 N. W. 2d 452 ( 1995) .   An at t or ney-

cl i ent  r el at i onshi p i s not  f or med si mpl y because one of  t he 

par t i es knows t hat  t he ot her  i s an at t or ney.   Such knowl edge,  

however ,  coupl ed wi t h l egal  advi ce bei ng sought  and pr ovi ded,  

or di nar i l y  i s  enough t o est abl i sh t he r el at i onshi p.   Mor eover ,  

t he exi st ence of  a l awyer / c l i ent  r el at i onshi p i s det er mi ned 

pr i nci pal l y by t he r easonabl e expect at i ons of  t he per son seeki ng 

t he l awyer ' s advi ce.   See 7A C. J. S.  At t or ney & Cl i ent  § 202 

( 2010) ;  see al so Togst ad v.  Vesel y,  Ot t o,  Mi l l er  & Keef e,  291 

N. W. 2d 686,  693 ( Mi nn.  1980) ;  Dean R.  Di et r i ch,  

" Et hi cs- Det er mi ni ng Cur r ent  & For mer  Cl i ent s, "  Wi sconsi n Lawyer ,  



No.  2009AP287- D   

 

7 
 

Vol .  73,  No.  8 ( Aug.  2000) ,  avai l abl e at  

ht t ps: / / www. wi sbar . or g/ AM/ Templ at e. cf m?Sect i on=Wi sconsi n_Lawyer &

t empl at e=/ CM/ Cont ent Di spl ay. cf m&cont ent i d=49073.   

¶17 G. K.  r easonabl y bel i eved t hat  t her e was an at t or ney-

cl i ent  r el at i onshi p wi t h At t or ney Kost i ch when he shar ed hi ghl y 

conf i dent i al  i nf or mat i on about  chi l dhood sexual  assaul t s and 

ot her  sensi t i ve ment al  heal t h i nf or mat i on wi t h At t or ney Kost i ch 

f or  t he pur pose of  pur sui ng l i t i gat i on agai nst  Gi anni ni .    

¶18 We agr ee wi t h t he r ef er ee' s f i ndi ng t hat  G. K.  was a 

f or mer  c l i ent  of  At t or ney Kost i ch.   As not ed,  SCR 20: 1. 9( a)  

pr ovi des t hat  an at t or ney may not  r epr esent  one cl i ent  whose 

i nt er est s ar e mat er i al l y  adver se t o t he i nt er est s of  a f or mer  

c l i ent  i f  t he r epr esent at i on i nvol ves a mat t er  t hat  i s  t he same 

or  subst ant i al l y  r el at ed t o t he nat ur e of  t he pr i or  

r epr esent at i on of  t he f or mer  c l i ent  unl ess t he f or mer  c l i ent  

consent s i n wr i t i ng.   

¶19 At t or ney Kost i ch' s f or mer  r el at i onshi p wi t h G. K.  and 

hi s subsequent  r epr esent at i on of  Gi anni ni  wer e bot h adver se and 

subst ant i al l y  r el at ed.   G. K.  sought  l egal  advi ce f r om At t or ney 

Kost i ch r egar di ng assaul t s commi t t ed by Gi anni ni  and whet her  he 

coul d pur sue l i t i gat i on agai nst  Gi anni ni .   At t or ney Kost i ch t hen 

under t ook t o def end Gi anni ni  i n a cr i mi nal  mat t er  i n whi ch she 

was pr osecut ed f or  t he same assaul t s on G. K.   Ther e i s no 

di sput e t hat  At t or ney Kost i ch r ecei ved G. K. ' s t her apy r ecor ds 

somet i me i n 1997 or  t hat  At t or ney Kost i ch l at er  r ecei ved 

subst ant i al l y  t he same r ecor ds as par t  of  t he di scover y 

mat er i al s i n t he cr i mi nal  case agai nst  Gi anni ni .   See ABA Model  
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Rul es of  Pr of ' l  Conduct  R.  1. 9 cmt .  ( " When a l awyer  has been 

di r ect l y i nvol ved i n a speci f i c  t r ansact i on,  subsequent  

r epr esent at i on of  ot her  c l i ent s wi t h mat er i al l y  adver se 

i nt er est s i n t hat  t r ansact i on c l ear l y i s pr ohi bi t ed. "  ( Emphasi s  

added) . )   

¶20 At t or ney Kost i ch cer t ai nl y di d not  obt ai n G. K. ' s 

consent  t o t he l at er  r epr esent at i on of  Gi anni ni .   I ndeed,  when 

G. K.  l ear ned t hat  At t or ney Kost i ch was goi ng t o r epr esent  

Gi anni ni  i n t he cr i mi nal  char ges ar i s i ng f r om t he assaul t s,  G. K.  

cont act ed At t or ney Kost i ch and voi ced hi s obj ect i on t o t he 

r epr esent at i on,  and At t or ney Kost i ch r ef used t o st ep down as 

Gi anni ni ' s  at t or ney.   

¶21 Thus,  t he r ecor d evi dence ampl y suppor t s t he r ef er ee' s 

concl usi on t hat  by r epr esent i ng Gi anni ni  on cr i mi nal  char ges i n 

whi ch G. K.  was t he vi ct i m,  af t er  G. K.  had consul t ed wi t h 

At t or ney Kost i ch about  br i ngi ng a c i v i l  act i on agai nst  Gi anni ni  

f or  t he same sexual  assaul t s t hat  wer e t he subj ect  of  t he 

cr i mi nal  pr oceedi ngs,  At t or ney Kost i ch act ed cont r ar y t o f or mer  

and cur r ent  SCR 20: 1. 9( a) . 2   

                                                 
2 Pr i or  t o Jul y 1,  2007,  SCR 20: 1. 9( a)  st at ed t hat  a l awyer  

who has f or mer l y r epr esent ed a c l i ent  i n a mat t er  shal l  not :  

Repr esent  anot her  per son i n t he same or  a 
subst ant i al l y  r el at ed mat t er  i n whi ch t hat  per son' s 
i nt er est s ar e mat er i al l y  adver se t o t he i nt er est s of  
t he f or mer  c l i ent  unl ess t he f or mer  c l i ent  consent s i n 
wr i t i ng af t er  consul t at i on.  

Fr om Jul y 1,  2007,  t o t he pr esent ,  SCR 20: 1. 9( a)  pr ovi des:  

A l awyer  who has f or mer l y r epr esent ed a c l i ent  i n 
a mat t er  shal l  not  t her eaf t er  r epr esent  anot her  per son 
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¶22 We t ur n t o t he appr opr i at e sanct i on f or  At t or ney 

Kost i ch' s mi sconduct .   The r ef er ee not ed t hat  cases i nvol v i ng a 

v i ol at i on of  SCR 20: 1. 9( a)  gener al l y r esul t  i n a pr i vat e 

r epr i mand,  publ i c r epr i mand,  or  shor t - t er m suspensi on.   See,  

e. g. ,  Publ i c Repr i mand of  Roger  Mer r y,  1999- 1;  Publ i c Repr i mand 

of  Russel l  Fal kenber g,  1992- 2.   The r ef er ee al so not ed t hat  i n 

addi t i on t o t he t wo pr i or  publ i c r epr i mands f or  unr el at ed 

conduct ,  At t or ney Kost i ch " demonst r at ed a di shonest  and sel f i sh 

mot i ve when under t aki ng t he r epr esent at i on of  Gi ani nni  [ s i c] . "   

¶23 Case l aw suppor t s i mposi t i on of  a publ i c r epr i mand f or  

cases i nvol v i ng a s i ngl e conf l i c t  of  i nt er est .   However ,  t he 

conf l i c t  i n t hi s case was egr egi ous.   At t or ney Kost i ch' s f ai l ur e 

t o r ecogni ze t hat  i t  was unet hi cal  f or  hi m t o def end Gi anni ni ,  

who was bei ng cr i mi nal l y pr osecut ed f or  abusi ng G. K. ,  wi t hout  

obt ai ni ng G. K. ' s consent  i n accor dance wi t h SCR 20: 1. 9( a) ,  

r ef l ect s a t r oubl i ng l ack of  awar eness of  or  at t ent i on t o t he 

r i ght s of  hi s c l i ent s or  hi s r esponsi bi l i t y  as a l awyer  t o guar d 

sensi t i ve i nf or mat i on wi t h whi ch he had been ent r ust ed.   Thi s 

cour t  bel i eves t hat  f ur t her  pr ecaut i ons ar e necessar y.   

Accor di ngl y,  i n addi t i on t o t he publ i c r epr i mand we i mpose 

t oday,  we al so di r ect  At t or ney Kost i ch t o compl et e,  wi t hi n 12 

mont hs of  t he dat e of  t hi s deci s i on,  t en cr edi t s of  cont i nui ng 

l egal  educat i on cour sewor k appr oved f or  et hi cs.   Fai l ur e t o 

                                                                                                                                                             
i n t he same or  a subst ant i al l y  r el at ed mat t er  i n whi ch 
t hat  per son' s i nt er est s ar e mat er i al l y  adver se t o t he 
i nt er est s of  t he f or mer  c l i ent  unl ess t he f or mer  
c l i ent  gi ves i nf or med consent ,  conf i r med i n a wr i t i ng 
s i gned by t he c l i ent .  
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compl et e t hi s et hi cs cour sewor k may r esul t  i n At t or ney Kost i ch' s  

suspensi on f r om t he pr act i ce of  l aw.    

¶24 I T I S ORDERED t hat  Ni kol a P.  Kost i ch i s  publ i c l y 

r epr i manded.  

¶25 I T I S FURTHER ORDERED t hat  Ni kol a P.  Kost i ch i s 

di r ect ed t o compl et e t en et hi cs- appr oved cont i nui ng l egal  

educat i on cr edi t s wi t hi n 12 mont hs of  t he dat e of  t hi s or der  and 

t o advi se t hi s cour t  and t he Of f i ce of  Lawyer  Regul at i on of  hi s 

compl i ance wi t h t hi s r equi r ement  wi t hi n 12 mont hs of  t he dat e of  

t hi s or der .   Fai l ur e t o compl y wi t h t hi s condi t i on may r esul t  i n 

suspensi on of  Ni kol a P.  Kost i ch' s l i cense t o pr act i ce l aw i n 

Wi sconsi n.   

¶26 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Ni kol a P.  Kost i ch shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s 

ar e not  pai d wi t hi n t he t i me speci f i ed,  and absent  a showi ng t o 

t hi s cour t  of  an i nabi l i t y  t o pay t he cost s wi t hi n t hi s t i me,  

t he l i cense of  Ni kol a P.  Kost i ch t o pr act i ce l aw i n Wi sconsi n 

shal l  be suspended unt i l  f ur t her  or der  of  t he cour t .   

¶27 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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¶28 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  

r espect f ul l y di ssent  because I  di sagr ee wi t h my col l eagues 

r egar di ng t he appr opr i at e l evel  of  di sci pl i ne t o be i mposed i n 

t hi s mat t er .   Gener al l y,  di sci pl i ne i s pr ogr essi ve i n nat ur e.   

See,  e. g. ,  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Nussber ger ,  

2006 WI  111,  296 Wi s.  2d 47,  719 N. W. 2d 501.   Thi s i s not  

At t or ney Kost i ch' s f i r st  encount er  wi t h t he l awyer  di sci pl i nar y  

pr ocess.   I n addi t i on t o t wo pr i or  publ i c r epr i mands,  t he 

r ef er ee obser ved t hat  At t or ney Kost i ch " demonst r at ed a di shonest  

and sel f i sh mot i ve when under t ak i ng t he r epr esent at i on"  at  i ssue 

her e.   For  t hese r easons I  woul d i ssue an or der  t o show cause 

gi v i ng bot h par t i es t he oppor t uni t y t o expl ai n why At t or ney 

Kost i ch' s l i cense t o pr act i ce l aw shoul d not  be suspended f or  a 

per i od of  60 days.  

¶29 For  t he f or egoi ng r easons I  di ssent .  

¶30 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s di ssent .  
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